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Overview

The White House last month unveiled a proposed up-
date to an obscure but highly influential government
document called the Circular A-4, which governs how
the federal government conducts regulatory cost-ben-
efit analysis. The announcement of the proposal and
the accompanying executive order, both of which
were foreshadowed by an earlier presidential memo-
randum on “modernizing regulatory review,” was not
front-page news, yet if the proposed revisions to the

A-4 are adopted they will have major consequences
for regulatory policy across the federal government.

More specifically, the proposed reforms to the Cir-
cular A-4 would nudge federal agencies to account
for inequality across an array of categories—from in-
come and wealth to geography, race, and age—when
analyzing regulations. While this kind of distributional
analysis was allowed under the previous iteration of
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https://www.whitehouse.gov/wp-content/uploads/2023/04/DraftCircularA-4Preamble.pdf
https://www.whitehouse.gov/wp-content/uploads/2023/04/DraftCircularA-4Preamble.pdf
https://www.whitehouse.gov/wp-content/uploads/2023/04/DraftCircularA-4.pdf
https://www.whitehouse.gov/briefing-room/presidential-actions/2023/04/06/executive-order-on-modernizing-regulatory-review/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/modernizing-regulatory-review/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/modernizing-regulatory-review/
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the Circular A-4, the Biden administration’s proposal would provide agencies with
clearer guidance on how to conduct the analysis and how to embed and weight
distributional effects in their decision-making.

This issue brief covers the following topics:

B The history of the Circular A-4 and why agencies aren’t already conducting
distributional analysis

B How distributional analysis can help policymakers make sounder and more
equitable decisions about economic policy

B A summary of the Biden Administration’s proposed guidance on
distributional analysis, which is evidence-backed and reflects the current
state of economic research

I Potential improvements, use cases, and next steps for the proposal

The Biden administration’s proposed new approach, if successfully implemented,
would be the first time that distributional analysis is systematically incorporated
into regulatory reviews, helping policymakers better understand the impact of
their decisions on inequality and the economy writ large.

The history of the Circular A-4 and why agencies
aren’t already conducting distributional analysis

The Circular A-4 is the official guidance to federal agencies from the White House
Office of Information and Regulatory Affairs within the U.S. Office of Management
and Budget on how to conduct regulatory impact analysis, which is used to justify
most major regulatory decisions.’ The Circular A-4 was last revised two decades
ago and is significantly out of date given the wealth of evidence-based research
and analysis since then on key economic topics such as inequality, market power,
and behavioral biases.

The U.S. Congress, of course, writes the nation’s laws, but the legislative branch
delegates immense rulemaking powers—including some of the thorniest policy
design and implementation decisions—to expert agencies in the executive branch.
These agencies, operating under the auspices of the president, promulgate rules
that have the power of law, making these executive actions one of the most



https://equitablegrowth.org/unbound-how-inequality-constricts-our-economy-and-what-we-can-do-about-it/
https://equitablegrowth.org/how-the-rise-of-market-power-in-the-united-states-may-explain-some-macroeconomic-puzzles/
https://equitablegrowth.org/macroeconomic-policy-behavioral-economics/
https://equitablegrowth.org/insights-expertise/executive-action-to-spur-equitable-growth/
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Examples of recent federal administrative rules that required
a regulatory impact analysis

Important U.S. policy decisions worth billions of dollars are channeled through the Office of
Information and Regulatory Affairs every year

Fiscal

year Agency

2019 Department
of the
Treasury

2019 Department
of Labor

2017 Department
of Labor

2017 Department
of Energy

2015 Department of
Health and
Human Services

2014 Environmental
Protection
Agency

2009 Department of

Transportation

Subagency

Internal
Revenue
Service

Wage and Hour
Division

Occupational
Safety and
Health
Administration

Office of
Energy
Efficiency

Food and Drug
Administration

Office of Air
Quality

National
Highway Traffic
Safety
Administration

Estimated Estimated
Rule annual benefits  annual costs
title —— in millions (2001 dollars) ——

Guidance 0 1,004
Under Section

199A (expanding

a “small

business"”

deduction

included in the

Tax Cuts and

Jobs Act)

Defining and 0* 19
Delimiting the
Exemptions for
Executive,
Administrative,
Professional,
Outside Sales
and Computer
Employees
(incrementally
increasing the
salary threshold
for overtime
eligibility)

Occupational 427 56
Exposure to
Beryllium

Energy 1414 569
Conservation

Standards for

Central Air

Conditioners

and Heat Pumps

Food Labeling: 500 100
Nutrition

Labeling of

Standard Menu

Items in

Restaurants

and Similar

Retail Food

Establishments

Control of Air 6,900 1700
Pollution from

Matar Vehidles:

Tier 3 Motor

Vehicle Emission

and Fuel

Standards

Passenger Car 1,665 979
and Light Truck

Corporate

Average Fuel

Ecanomy (CAFE)

Madel Year 2011

TABLE 1

Examples of recent rules
that have gone through
OIRA review.

>

Note: Benefits and costs come from agencies
primary estimate using a 3 percent discount
rate and taking the midpoint of ranges when
necessary. Adjustments to annualized 2001
dollars come from OIRA.”

*Because the “benefits” of this rule came

in the form of increased wages paid by
employers to employees, those payments
are considered “transfers” and reported
elsewhere in the regulatory impact analysis.

Source: Compiled by author from various
OIRA “Reports to Congress on the Benefits
and Costs of Federal Regulations and Agency
Compliance with the Unfunded Mandates
Reform Act.” Available at https:/www.
whitehouse.gov/omb/information-regulatory-
affairs/reports/.
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important channels through which economic policy gets made, especially during
periods of divided government.

A key part of many regulatory impact analyses is a cost-benefit analysis, which
must show that the benefits of regulating in the way an executive branch agency
proposes outweigh the costs of doing so—or that the costs are justified for other
reasons. The objective is to take the regulatory approach that maximizes net
benefits.> This analysis is done by agencies estimating, monetizing, and summing all
the costs and benefits impacting the populations affected by the draft proposal.
The agencies then compare that against a baseline of costs and benefits that are
projected based on the assumption that the proposed policy will not be enacted,
and calculate the resulting total net benefits.

The White House Office of Information and Regulatory Affairs then reviews the
agency’s work and circulates it for feedback among other government agencies. If
OIRA officials find the analysis and policy satisfactory, then they allow the agency
charged with implementing the rules to move forward with the rulemaking3

This process sounds highly technical and bureaucratic—and it is. But it is also of
vital importance. The choices that agencies make on how to conduct cost-benefit
analyses in advance of rulemaking determine exactly how a rule will be designed
and implemented, which in turn sets federal policy on everything from mitigating
climate change and protecting worker safety, to the pricing of life-saving medicine
and designing income support programs such as Unemployment Insurance and
the Supplemental Nutrition Assistance Program. (See Table 1 on the previous page
for examples of recent rules that have gone through OIRA review.)

The Biden administration’s proposed revision to the A-4—and to a sister doc-
ument, the Circular A-94, that guides agencies’ cost-benefit analysis of federal
spending programs—are far-ranging, affecting important methodological ques-
tions around issues such as:

I Discount rates, or how to treat costs and benefits that appear in the future

B Quantification, or how to treat costs and benefits that are especially hard to
quantify or monetize

B Uncertainty, or how to treat costs and benefits that are inherently speculative
or that affect populations who are not perfectly risk-neutral

Il Global impacts, or how to treat costs and benefits that affect foreigners and
American citizens living abroad+


https://www.whitehouse.gov/wp-content/uploads/2023/04/CircularA94.pdf
https://thehill.com/opinion/congress-blog/3961052-bidens-new-executive-order-will-improve-federal-policymaking-heres-how/
https://lpeproject.org/blog/rewiring-regulatory-review/
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This brief, though, focuses solely on distributional analysis, the most concrete way
that cost-benefit analyses incorporate equity into regulatory decision-making.

The A-4’s current approach to distributional analysis

Past presidential administrations have paid lip service to distributional analysis
being a key input to regulatory policy decision-making. In 1993, then President

Bill Clinton issued what is now the key executive order governing the regulatory
review process (#12,866).5 This executive order for the first time included “distrib-
utive impacts” and “equity” as examples of what constitute “net benefits.”

President Barack Obama reaffirmed that approach in his Executive Order (#13,563)
on “improving regulation and regulatory review” in 2011, but he did not revise
Circular A-4, which was issued in 2003 by President George W. Bush. The Trump
administration, for its part, kept the existing regulatory review process intact,
though it was often caught conducting cost-benefit analysis shoddily and in bad
faith. President Trump also instituted a “one in, two out” rule that focused on
minimizing regulatory costs rather than maximizing net benefits. President Biden
rescinded this rule on his first day in office.

The 2003 A-4, which is what the Biden administration is now trying to revise,
directs agencies to “provide a separate description of ... how both the benefits
and costs are distributed among sub-populations of particular concern ... so that
decision-makers can properly consider them along with the effects on economic
efficiency.” But this analytical mandate is rarely followed by federal agencies in any
meaningful way, according to research by legal scholar (and now OIRA adminis-
trator) Richard L. Revesz, and his co-author Samantha Yi at New York University
School of Law. This has been true even during the first two years of the Biden
administration,® and has been corroborated by others.

Caroline Cecot at George Mason University’s Antonin Scalia School of Law and Rob-
ert W. Hahn at the University of Oxford, for example, analyzed 189 regulatory impact
analyses published between October 2003 and January 2021, finding only two that
quantified net benefits for a specific socioeconomic or demographic group, and only
18 percent that referenced equity in any way, with most of those references being
made by the U.S. Environmental Protection Agency. (See Table 2 on next page.)


https://www.archives.gov/files/federal-register/executive-orders/pdf/12866.pdf
https://obamawhitehouse.archives.gov/the-press-office/2011/01/18/executive-order-13563-improving-regulation-and-regulatory-review
https://www.govexec.com/feature/trump-administrations-war-regulations/
https://www.americanprogress.org/article/reckoning-conservatives-bad-faith-cost-benefit-analysis/
https://www.americanprogress.org/article/reckoning-conservatives-bad-faith-cost-benefit-analysis/
https://www.govinfo.gov/content/pkg/DCPD-201700084/pdf/DCPD-201700084.pdf
https://www.whitehouse.gov/wp-content/uploads/legacy_drupal_files/omb/circulars/A4/a-4.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3927277
https://policyintegrity.org/publications/detail/just-regulation-improving-distributional-analysis-in-agency-rulemaking
https://policyintegrity.org/publications/detail/just-regulation-improving-distributional-analysis-in-agency-rulemaking
https://www.thecre.com/swf/wp-content/uploads/2021/03/Analytical-Base-3.pdf
https://www.mercatus.org/students/research/working-papers/evaluating-quality-and-use-regulatory-impact-analysis
https://onlinelibrary.wiley.com/doi/epdf/10.1111/rego.12508
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Federal agencies rarely conduct distributional analysis as

part of regulatory decision-making

Regulatory impact analyses that invoke equity or quantify costs or benefits by socioeconomic

or demographic group, by U.S. administration and agency

Summary

By Presidential
Administration

Donald Trump
Barack 0bama

George W. Bush

By Agency

Environmental
Protection Agency

Department of
Transportation

Department
of Energy

Department of
Health and Human
Services

Department
of Labor

Department
of Agriculture

Department
of Justice

Department
of Homeland
Security

Department
of Interior

Department
of Housing
and Urban

Development

Department
of the Treasury

Department
of Defense

Total
(Oct. 2003 -
Jan. 2021)

.. Discussion of
equity or environ-

Total RIAs mental justice
31 4
15 22
43 8
61 28
34 1
32 3
25 2
12 0
8 0
6 0
6 0
2 0
1 0
1 0

1 0
189 34

RIA included ...

. Quantified
benefits by socio-
economic or demo-
graphic group

21

29

economic or demo-

TABLE 2

Caroline Cecot at George
Mason University’s
Antonin Scalia School
of Law and Robert W.
Hahn at the University
of Oxford, for example,
analyzed 189 regulatory
impact analyses
published between
October 2003 and
January 2021 ...

NOTE: This is a reproduction of analysis
conducted by Caroline Cecot and Robert
Hahn, using the same sample, except
focused exclusively on socioeconomic and
demographic groups, namely “low-income
households/populations/communities,”
“institutions that serve low-income
populations” (as a proxy for low-income
populations), “senior-only households,”
“minority populations/groups/communities,”
“race, ethnicity, and poverty status,” “Tribal
lands” (as a proxy for indigenous populations),
“children,” “senior-only households,”
“consumers not served by municipal [utility]
providers,” “age,” “race,” and “educational
attainment.” This meant excising RIAs that
Cecot and Hahn identified that analyzed
regulatory policy effects on “small entities,”
“different industries,” “small water systems,”
“rural entities,” “houses of worship,”
“historical facilities” or by “firm type,” “facility
size,” “farm size,” or “business size.”

» e«

Source: Author’s calculations based on
Caroline Cecot and Robert W. Hahn,
“Incorporating equity and justice concerns in
regulation,” Regulation & Governance (2002),
available at https:/onlinelibrary.wiley.com/doi/
epdff10.1111/rego.12508.


https://onlinelibrary.wiley.com/doi/epdf/10.1111/rego.12508
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Obstacles to change

There are a number of reasons—some good and some bad—for why agencies to-
day mostly overlook the distributional consequences of their actions. Among them
are concerns about:

B Analytical irrelevance

m Judicial review

m Data limitations

® Undue delay

B Political transparency

B Unclear guidance

Let’s examine each briefly below.

Analytical irrelevance

Some who conduct cost-benefit analyses at executive branch agencies justify
ignoring distributional concerns by claiming that their job is to maximize total pre-
tax dollars produced in the economy, then leave it to the nation’s progressive tax
system to more efficiently redistribute as much as society desires.

But that is increasingly an unrealistic assumption, because the U.S. tax system

has grown less progressive in recent decades, a result of misguided and outdated
views on the benefits of tax cuts and the outsized political influence of the rich.

As Zachary Liscow at Yale Law School notes (before he took his current role as
Associate Director for Economic Policy at the Office of Management and Budget),
the distributional effects of legal rules in our current political economy are “sticky,”
meaning Congress is unlikely to revise the tax code or make other policy changes
in response to a regressive regulation. Therefore, it makes sense to include distri-
butional analysis in modern regulatory cost-benefit analysis to ensure rulemakings
don’t needlessly perpetuate different forms of economic inequality.

Judicial review

Federal regulations are consistently challenged in court, and judges—particularly
powerful ones on the U.S. Supreme Court—have used recent precedent-setting
cases to push the law to be less deferential to agency rulemaking authority. Nation-
wide (or “absent-party”) injunctions against agency actions, once a rarity, have


https://chicagounbound.uchicago.edu/cgi/viewcontent.cgi?article=11707&context=journal_articles
https://www.oecd.org/naec/events/multidimensional-well-being/G_Zucman.pdf
https://equitablegrowth.org/the-relationship-between-taxation-and-u-s-economic-growth/
https://equitablegrowth.org/the-relationship-between-taxation-and-u-s-economic-growth/
https://faculty.wcas.northwestern.edu/jnd260/cab/CAB2012%20-%20Page1.pdf
https://lawreview.uchicago.edu/sites/default/files/02%20Liscow_ART_Post-SA%20%28COLOR%29.pdf
https://crsreports.congress.gov/product/pdf/IF/IF12077
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become commonplace. Additionally, Congress has provided inconsistent guidance
on regulatory impact analysis. This allows the judiciary to fill in gaps, and in some
cases, to require agencies to conduct more pre-promulgation analysis than what’s
called for in the main statute governing federal rulemaking—the Administrative
Procedure Act—which itself doesn’t explicitly require cost-benefit analysis.

In such a hostile judicial environment, agencies are reticent to change practices,
especially in ways that could be seen as giving special treatment to certain citizens.
This concern, however, should not outweigh good historical and policy reasons for
federal agencies to ensure public investments in social infrastructure and accom-
panying income support programs reach historically underserved communities.’

Data limitations

Doing cost-benefit analysis well is hard enough when analysts are simply estimat-
ing average, society-wide effects. Making the analysis more granular by looking at
population sub-groups adds an additional element of difficulty, especially in policy
areas that lack good data on the incidence of costs and benefits.

Academics have spilled much ink on perennial policy questions such as who bears
the cost of the corporate tax. But more novel questions of cost incidence, such as

who pays for prescription drug development, or how improvements in the local
environment might increase rents, suffer from a lack of well-calibrated models. In
some cases, the only analysis comes from the regulated industry itself using pro-
prietary data, an obviously biased source.

Undue delay

Even in the rare cases where solid distributional data are available, conducting a rigor-
ous distributional analysis takes time, which agencies often don’t have. The evidence
is mixed on just how “ossified” the regulatory process is, but there is no denying that
rulemaking takes longer and there are more potential pitfalls than in the past.

In 2012, for example, the non-partisan Government Accountability Office found that
the USS. Occupational Safety and Health Administration takes, on average, more than
seven years to promulgate a new worker safety standard, a result in part of excessive
procedural requirements. So requiring agencies to do more analyses before pre-
senting their findings for OIRA review could dissuade them from regulating at all or
further slow an already torturous process with many choke points.

Political transparency

It is not entirely true to say that executive agencies and the White House do not
consider distributional concerns at all. Indeed, political appointees are notoriously


https://judicature.duke.edu/articles/one-for-all-are-nationwide-injunctions-legal/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4041379
https://equitablegrowth.org/congressional-investments-in-social-infrastructure-would-support-immediate-and-long-term-u-s-economic-growth/
https://equitablegrowth.org/executive-actions-to-strengthen-u-s-income-support-programs-and-support-research-about-them/
https://www.taxpolicycenter.org/briefing-book/who-bears-burden-corporate-income-tax
https://www.taxpolicycenter.org/briefing-book/who-bears-burden-corporate-income-tax
https://ir.law.fsu.edu/cgi/viewcontent.cgi?article=1021&context=articles
https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=3189&context=dlj
https://academic.oup.com/jpart/article/20/2/261/1148520
https://www.gwlr.org/wp-content/uploads/2018/04/80-Geo.-Wash.-L.-Rev.-1493.pdf
https://www.gao.gov/products/gao-12-330
https://www.osha.gov/sites/default/files/OSHA_FlowChart.pdf
https://www.osha.gov/sites/default/files/OSHA_FlowChart.pdf
https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=3987&context=dlj
https://repository.law.umich.edu/cgi/viewcontent.cgi?article=4492&context=mlr
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attuned to who will win or lose from a regulatory decision, and there is evidence
that they intervene at times behind the scenes to push for a particular constituen-
cy. And constituency groups themselves are of course not shy about weighing in
with agencies and OIRA if they believe their interests are at stake.

By not including distributional analysis in the regulatory impact analysis—or by
merely including a perfunctory qualitative statement—political decision-makers
are shielded from the public accountability that would come from a systematized
and transparent approach. This may be, at least in part, by design, helping to ex-
plain why agencies have been slow to adopt previous nudges from OIRA and why
OIRA has not insisted on agencies changing their practices.

Unclear guidance

Finally, the lack of specific guidance from the Office of Information and Regulatory
Affairs on how to conduct distributional analysis is a serious problem. According to
NYU’s Revesz and Li, the current A-4 “deals with distributional issues in a perfunc-
tory and unhelpful manner,” leaving key questions unanswered, among them:

B Which sub-populations should be highlighted and how should they be
defined?

B How should transfer payments from one group to another (say, workers to
employers), which are traditionally ignored in a formal cost-benefit analysis,
be treated?

B Should the analysis be quantitatively embedded in the cost-benefit analysis
itself or qualitatively considered as a supplement to it?

I For rules that deal with mortality risk, how should distributional
considerations be considered in light of the already somewhat income-

weighted “value of a statistical life” calculation used across government?

B What trade-offs (real or imagined) should agencies be prepared to make?
Is the goal to minimize harm to or reduce the burden on disadvantaged
communities, or is to reduce inequality across the population?

These are thorny questions that need clear answers from the Office of Informa-
tion and Regulatory Affairs.


https://www.govexec.com/feature/trump-administrations-war-regulations/
https://www.washingtonpost.com/politics/white-house-delayed-enacting-rules-ahead-of-2012-election-to-avoid-controversy/2013/12/14/7885a494-561a-11e3-ba82-16ed03681809_story.html
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=590241
https://www.tobinproject.org/sites/default/files/assets/Introduction%20from%20Preventing%20Regulatory%20Capture.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3927277
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3927277
https://rooseveltinstitute.org/wp-content/uploads/2021/08/GDI_OIRA-2.0_202004.pdf
https://economics.umbc.edu/wp-content/uploads/sites/243/2021/04/Equity-weighting-SBCA6.1UMBC.pdf
https://economics.umbc.edu/wp-content/uploads/sites/243/2021/04/Equity-weighting-SBCA6.1UMBC.pdf
https://equitablegrowth.org/todays-big-u-s-economic-trade-off-isnt-equality-efficiency/
https://policyintegrity.org/files/publications/SSRN-id4314142.pdf
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How distributional analysis can help
policymakers make sounder and more equitable
decisions about economic policy

By not conducting a distributional analysis, agencies are allowing two flaws of tradi-

tional cost-benefit analysis to fester, and are thus providing incomplete informa-

tion to policymakers tasked with making critical regulatory decisions. To counter-

act this, agencies must, where possible:

W Disaggregate cost-benefit analyses to capture how differences by income,
wealth, race, ethnicity, region, and other socioeconomic and demographic

factors are affected.

B Reweight cost-benefit analysis so as to not underestimate or overlook
possible adverse impacts on low-income and less wealthy Americans.

Let’s briefly consider each of these issues in turn.

The need for disaggregating cost-benefit analysis

As we know from other key economic indicators, an analysis that focuses just on

society-wide aggregates or averages will inevitably conceal variation across the
population. Simply stated, the costs and benefits of regulations (and other pol-
icies) rarely accrue equally up and down the income and wealth ladders, across
regions, or among different demographic groups.

Relaxing a financial regulation, for example, might increase the incomes of banks
and their executives while pushing middle-class investors into financial products
with higher fees. But if the benefits to Wall Street firms and their senior executives
outweigh the costs to Main Street, then the regulation would pass a cost-benefit
analysis test, and under current rules, little consideration would need to be paid to
which groups were reaping more of the benefits or accruing more of the costs.

This isn’t purely theoretical. In 2017, the Trump administration proposed multiple
delays to the so-called “fiduciary rule,” which would have required certain financial
advisers to serve in the best interest of their clients in more instances, reducing
conflicts of interest in the financial advice market. To effectuate the delays, the
Trump administration’s U.S. Department of Labor conducted a regulatory impact
analysis that argued that the costs of delay to investors were justified by the ben-
efits in reduced compliance burdens. This analysis was suspect on its face, but it

10


https://equitablegrowth.org/the-coronavirus-pandemic-highlights-the-importance-of-disaggregating-u-s-data-by-race-and-ethnicity/
https://www.federalregister.gov/documents/2017/04/07/2017-06914/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice-best
https://www.federalregister.gov/documents/2017/11/29/2017-25760/18-month-extension-of-transition-period-and-delay-of-applicability-dates-best-interest-contract
https://www.epi.org/publication/epi-comment-on-the-proposal-to-extend-the-applicability-date-to-the-fiduciary-rule/
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would have been particularly scandalous if the Trump administration had disaggre-
gated the costs and benefits by income or wealth since that probably would have
revealed the extreme regressivity of the proposal.®

Given that both income and wealth inequality have risen in recent decades and
evidence demonstrates inequality constricts growth, there are clear reasons to
disaggregate by those socioeconomic markers. But there are similarly compelling
reasons to disaggregate data by geography or by region, particularly as place-based
economic policies grow in popularity; by race and ethnicity given the enduring leg-
acy of institutional racism in our nation’s history and its continuing impact today;
and by generational cohort or age given the overwhelming evidence that public
investments in children yield long-term benefits.?

The need for reweighting cost-benefit analysis

The lack of distributional analysis also is problematic because the conventional
approach to cost-benefit analysis is already weighted against low-income and low-
wealth Americans. The currently prescribed way that agencies calculate costs and
benefits employs so-called “willingness-to-pay” and “revealed preference” models
that use sophisticated methods to quantify how much value individuals place on
avoiding certain costs or acquiring certain benefits.

These two models often quantify how much extra consumers are willing to pay for
additional safety features in cars, for example, or how much higher salaries work-
ers demand for slightly riskier jobs. The underlying assumptions of these models
privilege those who are able to place higher dollar figures on costs and benefits
simply because they have more money overall to spend.

Importantly, this is true even if those higher dollar figures don’t equate to higher
utility or well-being for the recipients. The economic term for this is diminishing
marginal utility, but you don’t need formal economic training to know, intuitively,
that $100 for Bill Gates is less valuable to him than is $100 for a low-income per-
son. Yet current cost-benefit analyses treat both amounts at face value.”®

Because of the structural racism baked into our history and economy, Black, Lati-
no, and Native American people are overrepresented among the low-income, and
so are especially hurt by this practice, which can be particularly harmful when the
policy questions at issue have major distributional consequences.

A concrete example comes from the U.S. Department of Transportation. It cur-
rently puts greater weight on the time savings that accrue to richer Americans

1


https://equitablegrowth.org/the-u-s-economy-is-in-its-fourth-decade-of-rising-inequality-amid-the-need-for-more-accurate-data-on-its-consequences/
https://equitablegrowth.org/unbound-how-inequality-constricts-our-economy-and-what-we-can-do-about-it/
https://www.brookings.edu/blog/the-avenue/2022/12/15/breaking-down-an-80-billion-surge-in-place-based-industrial-policy/
https://www.brookings.edu/research/keeping-score-measuring-the-impacts-of-policy-proposals-on-racial-equity/
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than poorer ones when determining which transit infrastructure projects to pur-
sue, which will ultimately lead to the building of more airports and fewer bus lines,
all else being equal.

This approach, as Yale Law School’s Liscow explains, makes sense purely as a
matter of efficiency because airport travelers tend to have higher earnings po-
tential—a measure of how much they value their time—so reducing their transit
delays technically creates more value in the economy. But he points out that
measuring efficiency in this way assumes the creation of an extra $200 of value in
the U.S. economy is always superior to creating $199 of value—even if the $200
accrues to an already-rich person who gains no utility from the money and the
$199 accrues to a lower-income person who will use the money to greatly improve
their standard of living."

This is why, as I've written elsewhere, that producing a cost-benefit analysis with-
out information on who will win and lose from the rulemaking proposal is doomed
to reproduce existing inequities.

A summary of the Biden Administration’s
proposed guidance on distributional analysis,
which is evidence-backed and reflects the
current state of economic research

The Biden administration immediately recognized the promise of more robust dis-
tributional analysis. On day one of his term, President Biden issued a memorandum
calling for the revision of Circular A-4 and new “procedures that take into account
the distributional consequences of regulations, including as part of any quantita-
tive or qualitative analysis of the costs and benefits of regulations, to ensure that
regulatory initiatives appropriately benefit and do not inappropriately burden
disadvantaged, vulnerable, or marginalized communities.””

Last month, the White House released its proposal, which attempts to go further than
previous administrations when it comes to centering equity and distribution in regu-
latory impact analyses. Indeed, the 2003 A-4 spent two paragraphs on “distributional
effects,” whereas the 2023 draft revision spends roughly five pages on the topic, and
the preamble to the revision spends another five pages. (See Figure 1 on next page.)
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FIGURE 1

The Biden administration’'s new draft of regulatory cost-benefit
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data for only one population group is applicable to other groups, without justification.

1t is generally not sufficient for your analysis to merely state that the chosen alternative
does not make relevant groups worse off; it is important to analyze and describe the benefits
and costs of different regulatory alternatives for relevant groups.

Agencies may choose to conduct a [cost-benefit] analysis that applies weights to the
benefits and costs accruing to different groups in order to account for the diminishing
marginal utility of goods when aggregating those benefits and costs.

If [agencies| decide to produce an estimate of net benefits utilizing such weights [then
they] may treat it as [a] primary estimate of net benefits, or as a supplemental estimate.

There are five key elements in the new proposal related to distribution, which are
mirrored almost identically in the A-94 proposal.® They are:

Equity as a rationale for taking regulatory action

Optional distributional weighting incorporated into analysis

Relevant sub-groups determined by executive branch agencies

Optional inclusion of transfers incorporated into analysis

Other specifics described in guides to be written by executive branch agencies

A brief analysis of each of these key elements in the new draft A-4 proposal follows.
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Equity as rationale for taking regulatory action

Every regulatory impact analysis conducted by a federal agency must include a state-
ment from that agency on the need for regulatory action. Historically, based on OIRA
guidance, these statements have focused on correcting market failures, a reflection
of the neoliberal ideology that reigned in 2003 when the current A-4 was written.

The proposed revision would better capture the progress scholars have made

in understanding how the U.S. economy actually works—namely, that economic
inequality, climate change, institutional racism, behavioral biases, monopsony, and
other forms of market power pose serious short-term and long-term threats to
broad U.S. economic prosperity and growth. In the draft revised A-4 proposal, for
example, “promoting distributional fairness and advancing equity,” is now broken
out as a separate “common need for regulation” that agencies can invoke when

justifying their regulation.

Optional distributional weighting incorporated into analysis

The proposed OIRA draft guidance opens the door to a major change in how
cost-benefit analyses by executive branch agencies incorporate distributional
information by encouraging them to consider weighting the costs and benefits to
account for the aforementioned diminishing marginal utility of income. The White
House regulatory agency even provides a number, 1.4, that it says is a “reasonable
estimate of the income elasticity of marginal utility.”

This number connotes that someone making a median income—roughly $70,000
in the United States today—would value an additional dollar 2.6 times greater than
someone making double the median income ($140,000) and 4.7 times greater than
someone making triple the median income ($210,000). Said another way, $100 to
the person making $210,000 produces the same utility, or well-being, as when a me-
dian worker making $70,000 receives $21.48. (See Figure 2 on next page.)

Given the individual subjectivity involved in translating income into utility or wel-
fare, there is no way to know for sure that 1.4 is the “correct” weight, but the Of-
fice of Information and Regulatory Affairs based its estimate on academic evidence
that reverse engineers from trade-offs that individuals are observed making in the
real world, such as between insurance and risk at vari