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Key takeaways

This report examines federal antitrust enforcement in terms of activity, resources,
and merger fees. Although descriptive statistics do not establish causation, they
offer a window into core antitrust enforcement.

B Criminal antitrust filings have fallen to 2019 also appears to be low. On average, the

historic lows in the United States The 16
criminal cases filed in 2018 were the fewest
filed since 1990. The 5 corporations charged
criminally in 2018 and the 8 charged criminally
in 2017 are the fewest since 1990. Over the
same time period, only in 1996 were fewer
individuals charged than in either 2017 or 2018.

U.S. merger enforcement actions have not
kept pace with increased merger filings
Historically, as U.S. merger filings increase,
merger enforcement actions increase, but that
has changed. Merger filings increased nearly 8o
percent between 2010 and 2018, but the number
of enforcement actions have been constant,
fluctuating at around 40 actions per year.

Civil nonmerger actions have fallen in the
United States Last year was an historically
low year for civil nonmerger enforcement, and

two federal antitrust agencies brought 10.8
nonmerger cases a year between 1999 and
2008 and 7.5 cases a year between 2009 and
2018.

U.S. antitrust enforcement resources

have fallen recently In real terms (after
accounting for inflation), appropriations are
18 percent lower in 2018 than in 2010. The two
federal antitrust enforcement agencies had
slightly fewer resources in 2018 ($471 million)
as they did nearly 20 years earlier, in 2001
($491 million).

U.S. GDP growth has outpaced growth in
antitrust appropriations Compared to 2008,
the U.S. the economy, measured by Growth
Domestic Product, has grown twice as fast (39
percent) as antitrust appropriations (20 percent).
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Overview

Competition policy in the United States has become a major public policy
issue for the first time in decades. In industry after industry—the internet,
agriculture, airlines, and employment markets, among others—questions
are being raised about how vibrant competition is and, if not, what are the
causes. The Washington Center for Equitable Growth has documented
much of the academic research on these issues.’

Discussion about the current U.S. antitrust enforcement regime has been less
systematic. Critics have pointed to where they believe federal enforcers have
dropped the ball, such as the failure to challenge specific merger transactions
or to attack the business practices of certain technology platforms. Defend-
ers of the two federal agencies in charge of enforcement—the U.S. Depart-
ment of Justice’s Antitrust Division and the Federal Trade Commission—have
pointed to the areas where the agencies have been aggressive (such as the
Department of Justice’s case against American Express Co.) or tenacious
(such as the FTC’s enforcement agenda against hospital mergers).

Antitrust enforcement is also often treated as a single entity, but multiple
forces affect both the intensity and effectiveness of enforcement: enforce-
ment activity (the number and type of cases that enforcers bring), the
resources Congress provides for antitrust enforcement, and, in the federal
system, the merger filing-fee system that has become the primary source of
antitrust funding. These are not the only factors that affect antitrust en-
forcement. In the United States, judicial interpretations define the scope of
the antitrust laws. The individuals running the antitrust agencies have broad
discretion to determine which cases to pursue.

State attorneys general also play an important and growing role in antitrust
enforcement. Witness the recent announcement of a wide-ranging probe
into the alleged anticompetitive practices of the big online tech firms, Al-
phabet Inc’s Google search unit and Facebook Inc. Similarly, private anti-
trust litigation is also a critical part of antitrust enforcement.?

Understanding the basic patterns of federal enforcement, however, offers a
window into core antitrust enforcement and provides a measure for weigh-
ing and questioning the relative impact of the contributing factors to the
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success or failure of antitrust law today. This report focuses on federal en-
forcement in terms of activity, resources (appropriations), and merger fees.
Descriptive statistics, however, do not establish causation, and this report
takes no position on the causes of the various trends that appear in the
data. Such trends do, however, raise potential issues for further exploration,
particularly for Congress in its oversight role. The numbers offer a partial
roadmap for the next set of questions, challenges, and research to tackle

in the midst of overwhelming current interest in the state of antitrust. This
report specifically examines the following:

B Antitrust enforcement activity. Across all areas of antitrust enforcement,
questions arise about trends in antitrust enforcement activity. By multiple
measures, criminal enforcement has fallen and shifted away from corporate
liability. In merger enforcement, actions have historically been correlated
with the number of merger filings. Since 2010, however, merger filings
have increased by almost 8o percent, while merger enforcement actions
have been flat. And civil nonmerger cases are a small part of antitrust
enforcement. The meanings of these trends and their causes are important
questions for Congress to consider.

B Antitrust resources. Appropriations for antitrust enforcement have
been falling in real terms since 2010 and are, by historical measures, low.
Understanding these trends, whether to adjust them, and who should receive
them deserve consideration.

B Merger filing-fee structure. Particularly as a result of sequestration,
merger filing fees provide the bulk of funding for the agencies. The fee
structure has not been modified since 2000. As a result, and unintentionally,
midsize deals provide a disproportionate amount of the funding, but large
deals (more than $5 billion) trigger a disproportionate percentage of
antitrust investigation. Readjusting the merger filing-fee structure is worth
consideration.

Each section of this report begins with a brief description of the category,
an explanation of the statistics, and finishes with a section on the implica-
tion of those statistics and the potential questions they raise.
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Antitrust enforcement
activity

Antitrust enforcement actions fall into three broad categories. Criminal
enforcement, which the U.S. Department of Justice’s Antitrust Division

has exclusive authority to prosecute, can result in fines and incarceration.
Merger enforcement, which falls under the authority of both the Antitrust
Division and the Federal Trade Commission, involves challenges to full or
partial acquisitions. Because the United States requires companies to give
the government notice of transactions meeting certain thresholds, merger
enforcement challenges typically occur before the deal is consummated.

Civil nonmerger cases, which, like mergers, both agencies can bring, encom-
passes any nonmerger case in which the government challenges past or
ongoing conduct, such as the government’s monopolization case against Mi-
crosoft Corp. in the 1990s. In these cases, the government is seeking only civil
remedies such as an order to stop or change a business practice, to obtain
restitution for harmed consumers, or to deprive a company of illegal profits.

Criminal enforcement

By statute, any violation of Section 1 of the Sherman Antitrust Act of 1890,
which prohibits unreasonable restraints of trade, Section 2 of the Sherman
Act, which prohibits monopolization, and of the Robinson-Patman Act of
1936, which prohibits certain types of price discrimination, can be prose-
cuted criminally. But the federal government, in practice, reserves criminal
cases for hard-core price fixing, market allocation, and bid rigging (think of
secret agreements made in smoke-filled rooms).

Criminal antitrust enforcement is the primary tool to prevent the formation
of, and halt the operation of, cartels. Even after more than a century of en-
forcement, the Antitrust Division has uncovered cartels in industries selling
computer memory chips, managing airline cargo, and building computer
display screens. Currently, the Antitrust Division is investigating whether
generic drug manufacturers have fixed prices.
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A critical tool for criminal antitrust enforcement is the Antitrust Division’s
leniency program. Although started in 1978, the leniency program became
integral to criminal enforcement only after a revision to the program in 19933
Under certain conditions, a member of a cartel can avoid criminal prosecu-
tion by being the first cartel member to voluntary disclose the cartel’s exis-
tence and cooperate with the federal government. In 2004, Congress passed
the Antitrust Criminal Penalty Enhancement Reform Act, which enables a
court to limit damages an individual covered by a leniency agreement faces in
a private antitrust case. The Antitrust Division calls the leniency program “its
most important investigative tool for detecting cartel activity.”

Historically, satisfying the leniency program was the only way to avoid
pleading guilty, although other corporate cartel members could obtain re-
duced sentences or lower fines by cooperating or by having a strong com-
pliance program (internal procedures to prevent, detect, and disclose to the
government antitrust violations). Recently, the Antitrust Division announced
that it would consider a company’s compliance effort at the charging stage.
This could result in a deferred prosecution agreement, in which amnesty is
granted in exchange for company agreeing to fulfill certain requirements.

Descriptive statistics

Unlike other areas, there has been less controversy over criminal antitrust
enforcement. There have been no consistent calls for more or less aggres-

FIGURE 1

Criminal antitrust filings have fallen to historical lows
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Source: “Department of Justice Antitrust Division Operations,” available at
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sive criminal enforcement. Nevertheless, the criminal enforcement actions
are at historically low levels, based on multiple measures. The 16 criminal
cases filed in 2018 were the fewest filed since 1990. And the 21 criminal
cases filed in 2017 were the second-fewest filed (tied with 2006). The five
corporations charged criminally in 2018 and the eight charged criminally
in 2017 are the fewest since 1990. Over the same time period, only in 1996
were fewer individuals charged than in either 2017 or 2018.° (See Figure 1.)

Criminal filings deal with case initiations, but fines and incarceration provide

information on how criminal antitrust cases have been resolved. Compared
to the early 1990s, far fewer corporations are being fined. (See Figure 2.)

FIGURE 2

Fewer corporations are being fined for antitrust violations

Compared to the
Number of corporations fined in the United States, 1990-2018
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Source: “Department of Justice Antitrust Division Operations,” available at
https:/ /www.justice.gov/atr/division-operations [last accessed July 22, 2019].

But total corporate fines, in real terms, have, with growing fluctuation,
trended upward. Corporate fines substantially increased in 1997, a few years
after the modification of the leniency program. (See Figure 3.)

For individuals, the report examines three metrics to look at: the number of
fines, the amount of the fines, and the number of individuals incarcerated.
The total amount of fines (in real terms after accounting for inflation) varies
from year to year. As with corporate fines, there was a noticeable increase fol-
lowing the modification of the leniency program in the 1990s. (See Figure 4.)
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FIGURE 3
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In contrast to the number of corporations fined, which has decreased (see
Figure 3), the number of individuals fined has risen, particularly since 2015.
(See Figure 5.)

The number of individuals receiving incarceration for violating the antitrust
laws also has risen since 2000. (See Figure 6.)
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FIGURE 5
The number of individuals fined has increased since the early
2000s
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FIGURE 6

More antitrust defendants face incarceration time since the
late 1990s
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Implications of criminal enforcement statistics

These are simple descriptive statistics. There could be many explanations
for trends in the data. Fewer cases could mean less aggressive enforcement,
less criminal activity, or a change in enforcement policy. In September 2015,
for example, then-Deputy Attorney General Sally Yates issued a memo

that emphasized the need to hold individuals accountable.” Since then, the
number of individuals convicted has increased, while the number of cor-
porations convicted has fallen (compare Figures 2 and 5).2 It also is easy to
overemphasize individual years or to fail to consider the possible impact of
budgetary constraints. A reduction in criminal enforcement occurred in the
late 1990s, for example, following a record merger wave and the Antitrust
Division’s investigation and trial of Microsoft. Similarly, the total amount of
criminal fines depends in part on the amount of commerce affected. A shift
from one year to the next may reflect nothing more than the type of cartels
uncovered and prosecuted.

At the same time, the data suggests potential areas that Congress, in its
oversight capacity, might consider exploring.

First, criminal case filings have noticeably declined over the past 2 to 3
years. Does this data reflect a change in prosecutorial discretion, a reduc-
tion in cartel activity, a growing difficulty in detecting cartels, a limitation of
resources, yearly variance, or some other phenomenon?

Second, has there been a change in focus away from corporate defendants?
If so, then why?

Third, does the rise in individual fines and incarceration since 2015 repre-
sent a change in policy? Has there been a shift from focusing on corpora-
tions to focusing on individuals?

Fourth, the Antitrust Division recently announced that it would begin con-
sidering compliance programs at the charging stage, including the possi-
bility that such a program could justify a deferred prosecution agreement.
Is the change based at all on the view that certain companies were not
receiving due credit for having developed and implemented strong compli-
ance programs that were not perfect? If so, is that view consistent with the
decreasing number of corporations being fined since 2012?

There should be no preconceived notions as to the answers to these ques-
tions. But the data suggest that these are areas Congress should consider in
determining how effective criminal antitrust enforcement has been.
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Merger enforcement

Mergers refer to transactions in which one company purchases all or part
of another company. In 1976, Congress passed the Hart-Scott-Rodino Act,
which requires companies to report transactions of a certain type to the
government before they complete the merger. The government then has a
period of time to review the transaction.

Two objectives drove this reform. First, it is much harder to recreate
competition once a merger is complete, often referred to as “unscram-
bling of the eggs.” The physical assets of one of the companies may have
been mothballed or sold; many of the employees may have subsequently
obtained other employment; trade secrets can’t be unlearned; and cus-
tomer relationships may have atrophied. Second, a before-the-fact, re-
view-and-challenge regime eliminates the risk of anticompetitive harm
occurring during the investigation and litigation phase.

As a result of the Hart-Scott-Rodino Act, the bulk of noncriminal antitrust
enforcement in the United State is merger enforcement, and it depends, in
part, on merger activity. If there are no mergers in a year, there will be no
enforcement actions.

Descriptive statistics

In measuring merger enforcement activity, professors Jonathan Baker at
American University’s Washington College of Law and Carl Shapiro at the
University of California, Berkeley’s Haas School of Business look at the ratio
of the number of enforcement actions to the number of merger filings (the
enforcement rate).® The two professors relied (not exclusively) on those
statistics in arguing that the first 6 years of the George W. Bush administra-
tion saw historically low merger enforcement, which reversed in the first 2
years of the Obama administration, reflecting a more vigorous policy.

Others, including former Federal Trade Commission Chairmen Timothy
Muris and William Kovacic and professor Daniel Crane, the Frederick Paul
Furth Sr. Professor of Law at the University of Michigan Law School, take
issue with this approach for multiple reasons. They argue that a low en-
forcement rate could reflect effective deterrence, that a high enforcement
rate could reflect an enforcer’s inclination to take weak consents, or that an
economic shock could affect the enforcement ratio.”

Regardless of the right or wrong inferences, the historical merger enforce-
ment rate provides a useful context to understand antitrust enforcement.
The highest rate was in 2009 and has declined since then.” (See Figure 7.)
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FIGURE 7
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Breaking up the ratio to its component parts reveals how differences in
enforcement activity and merger activity affect changes in the enforcement
rate. Not surprisingly, over the long term, enforcement activity has been
highly correlated with merger activity—more cases are brought when more
mergers occur.”® (See Figure 8.)
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Since 2010 merger filings have risen sharply, but enforcement actions are stagnant
Number of U.S. merger filings and enforcement actions by year, 2010-2018
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That correlation begins to weaken in 2001. Consistent with the findings of
Baker and Shapiro, enforcement actions increased as filings fell in 2008. In
2010, a merger wave begins. There were almost 80 percent more merger
filings in 2018 than in 2010, but the number of enforcement actions have been
constant, fluctuating between the mid-30s and mid-40s. (See Figure 9.)

Implications of merger enforcement statistics

These statistics, by themselves, shed little light on whether merger enforce-
ment is adequate, too lenient, or too aggressive. Also, the numbers say
nothing about whether the right cases are being challenged. The statistics,
however, suggest a number of potential lines of inquiry.

First, historically, merger enforcement has generally reflected trends in merg-
er filings, but in the current merger wave beginning in 2010, enforcement has
been relatively flat. Is this a meaningful trend? If so, does it reflect a view that
a smaller percentage of mergers are anticompetitive or that the agencies lack
the capacity for more comprehensive enforcement? Do the agencies believe
they are facing a major merger wave, and do they have procedures and plans
to address the merger wave, given the current level of funding?

It is tempting to ask whether there are mergers that the enforcers would
have challenged if they had had more resources. It is a deceptively simple
question because the impact of resource limitations and opportunity costs
will be less obvious. The agency may raise the bar on what types of mergers
it investigates. Or those limitations may make challenges seem more diffi-
cult, leading to weaker settlements or fewer challenges.

13

FIGURE 9
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2010, but the number
of enforcement actions
have been constant,
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mid-30s and mid-40s.
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2010-2018” (n.d.), available at https://
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At the same time, a growing body of research, documented in Equitable
Growth’s literature review, suggests whether viewed overall,” in specific in-
dustries,”® or specific case studies,” consolidation in many industries has led
to anticompetitive effects. Has this literature affected the agencies’ views
on whether they should be more aggressive? If not, why not?

Civil nonmerger enforcement

Civil nonmerger enforcement refers to a broad range of conduct. It in-
cludes: massive cases to break up monopolies such as United States v. AT&T
Co. and United States. v. Microsoft Corp.; the Federal Trade Commission’s
cases challenging pharmaceutical patent settlements, in which the branded
firm pays the generic company not to sell its product (reverse-payment or
pay-for-delay cases); cases against exclusionary agreements or conduct that
excludes competitors; rules of commercial associations such as multiple
listing agencies in real estate; or professional associations such as singing
teachers, organ players, or horse breeders; among others.

Descriptive statistics
Although civil nonmerger enforcement covers a broad range of conduct,

it represents the smallest area of federal antitrust enforcement. 2018 was
an historically low year for civil nonmerger enforcement, and 2019 also

FIGURE 10
U.S. civil nonmerger actions have fallen to historic lows
Federal Trade Commission and Department of Justice civil nonmerger actions, 1996-2019
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appears to be low. More generally, civil nonmerger enforcement since 2008
is somewhat lower than during either of the previous decades. On average,

the agencies brought 10.8 nonmerger cases a year between 1999 and 2008

and 7.5 cases a year between 2009 and 2018.® (See Figure 10.)

At the same time, particularly in civil nonmerger cases, numbers do not tell
the entire story. The U.S. Department of Justice brought conduct cases
against Apple Inc. over e-books and American Express over its restrictions
regarding competition. The Federal Trade Commission is suing Qualcomm
Inc. in @ major monopolization case and has brought substantial conduct
cases in the pharmaceutical industry. The FTC brings almost twice as many
civil nonmerger cases as the Department of Justice’s Antitrust Division,
which could simply reflect that the Antitrust Division has sole authority to
bring criminal cases.

Implication of descriptive statistics

Since 1996, 2018 and, it appears, 2019 are two of the three lowest years in
nonmerger antitrust enforcement. And, more generally, between 1996 and
2007, the two agencies frequently brought 10 or more civil nonmerger
cases a year (8 of 12 times) but have brought 10 cases annually only twice in
the subsequent 12 years.

What accounts for this change? Why does the Department of Justice tend
to bring fewer conduct cases than the Federal Trade Commission?

The Justice Department in its own operation workload statistics reports lists
only one monopolization case since 2000. That may understate the number
of cases challenging unilateral and exclusionary conduct, but monopolization
cases have been rare. Does this reflect that monopolization is not a problem
in the U.S. economy, or has the development of legal doctrine narrowing the
scope of the antitrust laws in such areas as refusal to deal, exclusive dealing,
and predatory conduct led to underenforcement in this area?

Are the agencies shifting resources from nonmerger to merger review? If so,
how are they making those decisions? Is there any basis to believe that demands
created by merger activity, including the litigation of large mergers, causes the
agencies to shift personnel and resources from conduct investigation, which
tend not to have hard deadlines, to litigation or time-sensitive review of mergers?

15
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Antitrust resources

While enforcement statistics give one view of the federal enforcers’ activity,
appropriations measure their resources. The picture here is clear: Appropri-
ations are historically low, an effect of budget austerity and sequestration.
When testifying before Congress, agency leadership often claims that they

can simply do more with less. But, at some point, they simply do less with less.

Merely increasing appropriations, however, does not guarantee either more
or more effective enforcement. Former FTC Bureau of Competition Direc-
tor Debbie Feinstein explained that she would have used additional resourc-
es to fund economic studies, not enforcement.” If enforcers do not see a
need for more enforcement (or different enforcement priorities), larger
budgets will have little impact. At the same time, those who argue that
changing leadership and staff will dramatically alter antitrust enforcement
are also wrong.

Nor do these statistics prove that resource limitations are the primary hur-
dle to more active antitrust enforcement. The current judiciary, particularly
with the elevation of both Supreme Court Justices Neil Gorsuch and Brett
Kavanaugh, is more likely to be worried about overly expansive antitrust
enforcement than underenforcement. Over the past 40 years, courts have,
with few exceptions, limited the scope of antitrust law, raised evidentiary
burdens, and raised the cost and complexity of antitrust enforcement.

Finally, the amount of resources devoted to antitrust enforcement is sep-
arate from who receives them. Arguably, since 2000, state attorneys gen-
eral have been more aggressive than their federal counterparts. The New
York state attorney general successfully obtained a preliminary injunction
and prevented an anticompetitive strategy, known as product hopping, on
Namenda, a blockbuster Alzheimer drug, that would have increased pre-
scription drug costs by billions of dollars.>> And a multistate taskforce of
state attorneys general has brought a case alleging a multiproduct, multi-
company price-fixing conspiracy among generic drug manufacturers.

Similarly, a number of state attorneys general have sued to block T-Mobile
US, Incs proposed acquisition of Sprint Corp., while, according to reports,

16
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the U.S. Department of Justice’s Antitrust Division spent months to find a
settlement that would allow the merger. And state attorneys general have
announced a series of multiple-state investigations of Google and Facebook.

In other words, Congress could increase antitrust resources by designating
that some or all of the additional funds go to state attorneys general. There
are a number of models and precedent for this approach. For example, the
Edward Byrne Memorial Justice Assistance Grant Program and the COPS
Hiring Program already exist to bolster local criminal law enforcement. They
could provide a model for a similar program for antitrust enforcement.”

Descriptive statistics

Appropriations, in real terms, is one measure of resources that antitrust
enforcers receive, which accounts for the value change in the actual costs
of enforcement (salaries, discovery, and expert witnesses, among other
things). A second way to measure resources is to compare the change in
resources to the change in the size of the economy. As the U.S. economy
grows, the need for resources to police the economy likely grows as well
(although it is not necessarily a one-to-one correspondence). If a city were
to double in size, for example, substantially more police would be needed
to have the same level of law enforcement. Either measure may overstate
the value of funding for antitrust enforcement because neither can account
for the increased cost of litigation based on the higher evidentiary and legal
burdens that antitrust enforcers uniquely face.

Yet by either measure, the results are striking and show the impact of bud-
get austerity and sequestration. In real terms, appropriations are 18 percent
lower than in 2010. The antitrust enforcement agencies had slightly fewer
resources in 2018 ($471 million) as they did nearly 20 years earlier, in 2001
($491 million). (See Figure 11.)

The data presented in Figure 11 deflates the nominal appropriations level
using the producer price index for legal services. Antitrust enforcement is
fundamentally a legal activity: investigating, sending subpoenas, reviewing
documents, developing expert testimony, negotiating settlements, and
litigating cases. The Legal Service Producer Price Index, which measures
changes in the cost of legal services, is the best proxy for the spending pow-
er of the appropriations the agencies receive from Congress. An alternative
index is the Government Consumption Expenditures and Gross Investment
Index, which measures the goods and services that the government pur-
chases and which is less focused on the cost of litigation. By that metric,
antitrust resources are 7 percent lower than in 2010, and the agencies have
the same level of resources they had in 2009.
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U.S. antitrust enforcement resources have fallen recently
Appropriations for the two federal antitrust agencies in 2018 dollars*
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Comparing appropriations and Gross Domestic Product paints a similar pic-
ture. Since 2010, GDP has increased 37 percent, but appropriations for the
Antitrust Division at the Justice Department and the FTC have increased
only 3 percent. Compared to 2008, the economy has grown twice as fast as
antitrust appropriations. Relative to 2000, however, the increases in both
GDP and appropriations are the same. Compared to 1979, during a peak era
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FIGURE 11

...agencies had slightly
fewer resources in 2018
($471 million) as they
did nearly 20 years
earlier, in 2001 ($491
million).

Note: *Appropriations for the U.S. Department
of Justice’s Antitrust Division and Federal

Trade Commission are deflated by Producer
Price Index for legal services.

Source: “Department of Justice Antitrust
Division Operations,” available at https://
www.justice.gov/atr/division-operations [last
accessed July 22, 2019].

FIGURE 12

Compared to 1979,
during a peak era of
antitrust enforcement,
GDP growth (680
percent) has outstripped
the growth in antitrust
resources (359 percent).

Source: “Federal Trade Commission
Appropriations and Full Time Equivalency
(FTE) History,” available at https://www.ftc.
gov/about-ftc/bureaus-offices/office-executive-
director/financial-management-office/ftc-
appropriation [last accessed September 13,
2019]; “Department of Justice Appropriation
Figures for the Antitrust Division Fiscal Years
1903-2020,” available at https;/www.justice.
gov/atr/fappropriation-figures-antitrust-division
[last accessed September 13, 2019]; U.S.
Bureau of Economic Analysis, “Real Gross
Domestic Product [GDPCA]” (Federal Reserve
Bank of St. Louis, n.d.), available at https://fred.
stlouisfed.org/series/ GDPCA.



The state of U.S. federal antitrust enforcement 19

of antitrust enforcement, GDP growth (680 percent) has outstripped the
growth in antitrust resources (359 percent). (See Figure 12.)

Implications of descriptive statistics

The appropriations data alone do not answer whether Congress is appropri-
ating too little, enough, or too many resources to antitrust enforcement.

In 2000, during the height of the dot-com boom, the agencies brought 91
antitrust actions (8o merger and 11 nonmerger). Today, both the agencies’
budgets and the U.S. economy have doubled. Total enforcement actions
have varied at around 50. If needed, could the government bring an addi-
tional 30 to 4o civil antitrust enforcement actions? How many additional
merger and nonmerger cases could the government bring with the current
resource levels?

Federal antitrust enforcement often addresses local markets (supermar-
kets, healthcare, and coarse aggregate, which is used for building roads).
Should Congress be thinking about ways to bolster state attorneys general
antitrust enforcement?
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Merger filing-fee
structure

Since the passage of the Hart-Scott-Rodino Act in 1976, companies pay a
fee when they file their transactions. Justice’s Antitrust Division and the
Federal Trade Commission split the fees, which account for a substantial
portion of antitrust appropriations (between 63 percent and 100 percent).”
In 2000, Congress created a three-tier fee structure based on the size of
the transaction. There is no reporting or fee required for deals below $50
million. For deals between $50 million and $100 million, the fee is $45,000.
For deals between $100 million and $500 million, the fee is $125,000. For
deals of $500 million or more, the fee is $280,000. By statute, the thresh-
olds adjust based on Gross National Product, but not the fees.”

Descriptive statistics
Little analysis of the fees and their distributional effects have occurred

since Congress passed those amendments. In 2017, Sen. Amy Klobuchar
(D-MN) asked the Federal Trade Commission for a breakdown of filings with

TABLE 1
Breakdown of U.S. merger filing fees to federal antitrust enforcement agencies .
o N , The FTC provided data
Six tiers of filing fees, by size of mergers, 2010-2016
E——— on both the filings in
Tier1>50mm  Tier 2* >100mm  Tier 3 >500mm iar 4% ier 5* ier 6*
(as adjusted) (as adjusted) (as adjusted) P Al UL B Tier 6 >5bn e eaCh C(Zf@gOVy and th@
Trans SRs SR%t Trans SRs SR%t Trans SRs SR%t Trans SRs SR%t Trans SRs SR%t Trans SRs SR%t Trans SRs nZ/H/}/IbQV Ofﬁllngs th(lt
2010 345 8 23 556 16 29 103 5 49 58 5 86 46 4 87 20 4 200 20 4
201 456 4 09 709 22 31 90 7 78 64 4 63 68 8 N8 27 10 370 27 10 lead to a second Vequest...
2012 492 7 14 681 22 32 71 2 28 77 6 78 59 7 M3 20 5 250 20 5
2013 456 7 15 612 18 29 76 5 66 78 7 90 44 8 182 20 2 100 20 2 Note: These figures represent an estimate of
2014 540 6 11 775 16 21 7 4 51 106 6 57 77 3 39 42 16 381 42 16 adjusted transactions reported and second
2015 569 5 09 831 7 08 95 4 42 107 7 65 89 8 90 63 16 254 63 16 requests issued in a given tier assuming
2016 57 8 14 881 18 20 74 4 54 37 3 31 89 9 100 54 12 222 54 12 the threshold in effect for the latter three

quarters of each fiscal year, since the annual
threshold adjustments do not coincide with
* These tiers do not currently exist in the filing structure. the fiscal year calendar.

1 This figure represents the ratio of second request transactions to the total adjusted transactions reported for a given tier and fiscal year. It is important to

note that second requests are counted in the year they were issued, not necessarily in the same year the transaction from which the second request was
derived was reported.

Totals 3435 45 13 504519 24 587 31 53 587 38 65 472 47 100 246 65 264 246 65

Source: Data provided to Sen. Amy
Klobuchar (D-MN), Ranking Member of the
Subcommittee on Antitrust, Competition
Policy and Consumer Rights, by the Federal
Trade Commission.
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three additional tiers: deals above $1 billion, deals above $2 billion, and deals

above $5 billion. The Federal Trade Commission provided data on both the
filings in each category and the number of filings that lead to a second re-
quest, which is a reasonable estimate of investigations requiring substantial
resources.* (See Table 1.)

The data suggests that deals requiring the greatest resources to investigate
are accounting for a smaller amount of the Hart-Scott-Rodino fees. First,
although tier 2 deals (those subject to the $125,000 fee) account for almost
half of the fees generated, they account for only one-third of second re-
quests. At the same time, deals that are more than $5 billion generated only 5
percent of the fees but nearly one-fifth of all second requests (18.2 percent).

From 2014 through 2016, the trend is even more pronounced. Less than

a quarter of second requests were for deals in tier 2. But tier 2 deals ac-
counted for nearly half of the fees collected. Meanwhile, almost a third of
all second requests were for deals of more than $5 billion (tier 6), but tier
6 deals of more than $5 billion generated only 7 percent of the total fees.
(See Figure 13.)

Largest deals generate a substantial number of investigations, but the
smallest share of U.S. merger filing fees
Percent of fees per size of merger transaction, 2010-2016 average

50

. % of second request

40
. % of revenue

muEkL

Tier 1(>80.8M) Tier 2 (>161.5M)  Tier 3 (>500M) Tier 4 (>1B) Tier 5 (>2) Tier 6 (>5)

Potentially, this metric understates the disparity. If larger deals are more
complex and require more resources, then simply comparing the number
of second requests understates their impact on resources. But if a large
deal involves only a minimal overlap (the two companies only compete in a
single small market), then comparing the number of second requests would
overstate the impact on agency resources.
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FIGURE 13
...almost a third of all
second requests were for
deals of more than $5
billion (tier 6), but tier
6 deals of more than $5
billion generated only 7
percent of the total fees.

Source: Data provided to Sen. Amy
Klobuchar (D-MN), Ranking Member of the
Subcommittee on Antitrust, Competition
Policy and Consumer Rights, by the Federal
Trade Commission.
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Implications of the filing fee data

After nearly five decades, reassessing the Hart-Scott-Rodino Act fee struc-
ture makes sense. The Merger Filing Fee Modernization Act of 2019 recently
introduced by Sens. Amy Klobuchar (D-MN) and Charles Grassley (R-1A)
would address these anomalies.

Based on these statistics, unless Congress updates the fee structure, mid-
size transactions are paying the bulk of the fees, but the largest transac-
tions are generating a disproportionate share of the merger investigations.
Should Congress readjust the fees?

The cost of discovery and litigation continually increases. To reflect that reali-
ty, should merger filing fees also adjust by a reasonable measure of inflation?
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