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Neeraj Jindal; and Sheri Yarbray FTC Matter No. 171-0134

The Washington Center for Equitable Growth commends the Federal Trade Commission on its
decision to challenge the agreement by Your Therapy Source, LLC, Neeraj Jindal, and Sheri
Yarbray to lower therapists’ wage rates. A growing body of research identifies employer-
monopsony power over wages as a problem. When anticompetitive conduct creates monopsony
power, it is illegal under the antitrust laws. Although antitrust enforcement has traditionally
focused on harms to consumers, workers have the same protections from violations of antitrust
laws as consumers. This action is a step forward in protecting workers from antitrust violations,
especially in an occupation dominated by women. Occupations and industries with a
predominantly female labor force have lower wages than similar industries with a traditionally
male labor force, which means downward pressure on wages due to anticompetitive conduct has
even greater damaging consequences. '

Since 1979, wages among the lower income quartiles of the labor force have either stagnated or
declined.? Monopsony power—the ability of an employer to set wages due to a lack of
competition for workers—is an identified cause of this constraint on wages, and research
indicates that monopsony power has been growing over the past three decades.’ Monopsony
power allows companies to set wages below the level that would exist in a competitive labor
market as a means to increase profits.* Pervasive monopsony power reduces employee wages
and decreases the labor supply, which can have a deleterious effect on economic growth.> Lower
wages also lead to a decline in disposable income, thus suppressing consumer demand.® This
labor market structure contributes to unemployment and decreases labor output while reducing
consumer choices—all of which limit economic dynamism and constrain U.S. economic growth.
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This is why Equitable Growth supports an increased focus on antitrust violations that impact
labor markets.’

The Complaint alleges that respondents agreed to lower the rates for therapists and attempted to
induce other staffing agencies to join their agreement. The Complaint further alleges the
agreement was not ancillary to a procompetitive justification. Therefore, the agreement is a per
se violation of the antitrust laws, whether or not it had any actual effect.

Conduct affecting home therapy workers, such as those targeted by this agreement, deserves
careful scrutiny. Research by Douglas Webber indicates that monopsony power can suppress
long-term wages in the pursuit of profit growth.> Webber’s analysis shows that wages in the
healthcare and administrative industries are the least competitive, giving employers the power to
set wages below competitive rates. The Federal Trade Commission is right to focus on stopping
anticompetitive activity in an industry in which monopsony power is prevalent.

Commissioner Rohit Chopra asked for public comments regarding the use of restitution or
admission of liability as an effective remedy in a consent decree. Equitable Growth believes that
the Federal Trade Commission should periodically evaluate its policies on remedies. An
admission of liability or equitable monetary remedies (disgorgement and restitution) are
important remedies that increase the effectiveness of the agency’s orders. If parties will not agree
to those remedies, however, the Federal Trade Commission will expend substantial resources in
litigation. As long as the remedies in a consent decree are effective, a settlement can make vital
resources available for the Federal Trade Commission to pursue other antitrust enforcement
matters.

Requiring the admission of liability is a powerful yet severe tool in preventing repeat offenses.
Since 2013, the U.S. Securities and Exchange Commission has required various forms of
admissions in certain cases with mixed success.’ The Federal Trade Commission should seek an
admission of liability when it is necessary to prevent recidivism or deter others from engaging in
similar behavior.

Equitable monetary remedies already play an important role in the Federal Trade Commission’s
consumer protection agenda, and the Federal Trade Commission has used them in a few
competition matters or cases.'® As a threshold matter, the agency can only seek monetary
remedies if victims have been harmed or if respondents earned illegal profits. When that
threshold is met, the Federal Trade Commission should consider whether it needs to seek
disgorgement and restitution more frequently. Legal developments, such as forced arbitration
clauses, have limited the ability of private plaintiffs to recover monetary losses. Therefore,
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consent orders without monetary remedies may be less effective in deterring illegal conduct than
in the past. At the same time, each case depends on the amount of harm incurred and resources
required balanced against their benefits of the remedy.
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